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Plaintiff Mchael D. Davis, individually and on behal f of
his m nor son, Jacob Davis (“Davis”), appeal the grant of summary
judgnent in favor of defendant Tel efl ex. Because the district
court properly granted sunmary judgnent for Teleflex, we affirm
the district court’s ruling.

| . Background
On Cctober 28, 2000, Davis and his son Jacob were passengers

on a boat manufactured by Skeeter Products, Inc. and operated by

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Jerone Self on the Red River in Rapides Parish, Louisiana. As
Self began a right turn at about 50 mp.h, he lost control of the
boat. The boat nade a sudden hard right turn and ejected Davis
and anot her passenger fromthe boat’s port side. Davis grabbed
the boat’s handrail as he |left the boat, causing his head to
strike the side and resulting in a spinal cord injury with
permanent paralysis at the C6-7 level. Davis also sustained
serious injury to his left arm

In March of 2001 Davis originally filed suit against the
foll ow ng defendants: (1) Yamaha Mdtor Corporation, U S. A as a
manuf acturer of the outboard notor; (2) Skeeter Products, Inc.,
the manufacturer of the boat; (3) WIliam Jerone and D ane Sel f;
(4) Progressive Security Insurance Conpany, the Selfs’ insurer;
and (5) Dawson Marine, the retailer of the boat and notor. Davis
al | eged negligence and strict products liability clains under
admralty and general maritinme |aw as well as under the Louisiana
Products Liability Act, LSA-R S. 9:2800.51, et seq. About five
weeks into the second trial (the first trial ended in a mstrial)
Davis and the defendants settled. Davis' s negligence and strict
products liability clainms were thereafter dism ssed with
prejudi ce on Cctober 6 and 22, 2003.

On Septenber 23, 2003, Davis filed this suit against the
defendants here, Teleflex and Tel ef|l ex Canada. On COctober 28,
2003, Davis filed an alnost identical suit, also against Tel efex,

inadifferent judicial district and the suits were consol i dat ed.
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Tel efl ex renoved this case to the United States District Court
for the Western District of Louisiana on the basis of diversity
jurisdiction under 28 U . S.C. 8 1332(a)(3). Thereafter, Teleflex
filed a notion for summary judgnent on the grounds that Davis is
precluded frombringing this suit because he shoul d have sued
Teleflex in his first lawsuit that settled and was di sm ssed with
prejudice. Teleflex argues, and the district court held, that
under Article 425 of the Louisiana Code of Cvil Procedure all of
plaintiffs’ clains arising out of the sane factual transaction or

occurrence nmust be asserted in the sane suit. See Westernan V.

State Farm Mut. Auto. Ins. Co., 834 So.2d 445, 448 (La. App. 1

Cir. 9/27/02). Because Davis had already sued a nunber of other
parties for his injuries arising out of the sane boating
accident, the district court granted summary judgnent for

Tel efl ex. We AFFI RM

1. Analysis

We review a district court’s grant of summary judgnent de
novo, and enploy the sane standards enpl oyed by the district

court. Abarca v. Metropolitan Transit Authority, 404 F.3d 98,

940 (5th Gr. 2005). Summary judgnent is proper if no genuine
issue of material fact exists and the noving party is entitled to
judgnent as a matter of law Feb. R CQv. P. 56(c).

Davis first argues that the district court erred when it
failed to apply the general maritinme lawin this case and favored

Article 425 over the general maritinme | aw because Article 425 is
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“inferior and subordinates to general maritine substantive |aw.”
Davi s’ s argunent, however, overlooks the fact that the strict
liability principles of the general maritinme | aw and Davis’s
right to bring this additional |awsuit are conpletely separate
and unrel ated issues. Article 425's prelimnary requirenent that
alitigant bring all of his causes of action arising out of the
same transaction or occurrence in one lawsuit is unrelated to
Davis’s contention that maritine products liability |aw adopts
the strict liability standard as set forth in the Restatenent of
Torts.

Second, Davis argues that Article 425 does not apply because
in the order settling his prior claimwth the defendants naned
inthe first suit, Davis reserved his right to proceed agai nst
“any and all other parties naned or unnaned in this matter.” He
relies on Louisiana Revised Statute 13:4232, which states that
there are exceptions to the general rule of res judicata such as
“when the judgenent reserved the right of the plaintiff to bring
another action....” As the comments to LSA-R S. 13:4232 expl ain,
however, the exception is “not intended to apply in the case
where the plaintiff has sinply failed to assert a right or claim
for damages through oversight or |lack of preparation.” Davis
gives no explanation for his delay in bringing suit against
Tel efl ex other than his |lack of preparation in the first suit.

Moreover, as the district court explained, the |anguage

contained in the three separate orders of dismssal in the first
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suit referred only to Davis's rights as to the other parties in
that particular suit.? As the district court explai ned:

Rat her than reserve the right to sue a third party that

sonehow was related to this case but was never nade a

party to the settlenent agreenent or the suit, Davis was

merely attenpting to protect his rights to sue the prior
def endant s, Yamaha, Skeeter, Dawson, and Progressive, by
being able to invoke La. R S. 13:4232A(3) at a later

dat e.

Finally, Davis argues that the present action does not fal
under Article 425 because ti did not arise out of the sane
transaction or occurrence as Davis’'s previous suit. Because both
causes of action arose out of the sane boat accident, and is

therefore based on the sane “nucl eus of operative facts,” Davis’'s

final argunent also fails. See Matter of Howe, 913 F.2d 1138

(5th Gr. 1990).
CONCLUSI ON
The district court’s judgnent granting sunmary judgnment for

Tel efl ex 1 s AFFI RVED

! Davis points to the | anguage in the second order, dated
Cct ober 22, 2003, which dism ssed his clainms agai nst Dawson, and
states that Davis reserves “his right to proceed agai nst any and
all parties in this matter, nanmed and unnanmed.” As the district
court explained, this |anguage neant that Davis reserved his
right to sue Dawson, as a naned party, as well as the Selfs and
Progressive, as unnaned parties “in this matter,” not any
unidentified third parties who were not involved in that
litigation.



